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By Kyle Y. Faget & Sheridan Organ

On May 11, 2023, the COVID-19 Public Health Emergency 
(“PHE”) officially expired, bringing with it an end to the many 
regulatory waivers and flexibilities put in place to ease access 
to health care during the PHE. Many of these regulatory chang-
es aimed to increase access to telehealth as COVID-19 made 
in-person healthcare increasingly risky. With these regulatory 
waivers in place, telehealth quickly became a widespread and 
integral part of medical care. In fact, a nationwide study of tele-
health usage between 2019 and 2020 saw telehealth usage 
increase from approximately 0.3 percent of all medical interac-
tions in 2019 to 23.6 percent of all medical interactions in 2020. 
While telehealth usage rates fluctuated throughout the pan-
demic, overall use continues to be higher than pre-pandem-
ic rates. The regulatory changes that made this shift possible 
include changes to Medicare and Medicaid policies, changes 
to state and federal prescribing requirements, waivers of ad-
ministrative and federal sanctions for copayment waivers and 
reductions, and HIPAA-related enforcement discretion. While 
some of these waivers and flexibilities remain in place, some 
have expired and are no longer available following the expira-
tion of the PHE. This article will describe the current telehealth 
policy landscape and what practitioners need to know to prac-
tice telehealth compliantly in a post PHE environment.
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01 
INTRODUCTION

On May 11, 2023, the COVID-19 Public Health Emergency 
(“PHE”) officially expired, bringing with it an end to the 
many regulatory waivers and flexibilities put in place to 
ease access to health care during the PHE. Many of these 
regulatory changes aimed to increase access to telehealth 
as COVID-19 made in-person healthcare increasingly 
risky. With these regulatory waivers in place, telehealth 
quickly became a widespread and integral part of medi-
cal care. In fact, a nationwide study of telehealth usage 
between 2019 and 2020 saw telehealth usage increase 
from approximately .3 percent of all medical interactions 
in 2019 to 23.6 percent of all medical interactions in 2020.2 
While telehealth usage rates fluctuated throughout the 
pandemic, overall use continues to be higher than pre-
pandemic rates.3 The regulatory changes that made this 
shift possible include changes to Medicare and Medicaid 
policies, changes to state and federal prescribing require-
ments, waivers of administrative and federal sanctions for 
copayment waivers and reductions, and HIPAA-related 
enforcement discretion.4 While some of these waivers and 
flexibilities remain in place, some have expired and are no 
longer available following the expiration of the PHE. This 
article will describe the current telehealth policy landscape 
and what practitioners need to know to practice telehealth 
compliantly in a post PHE environment. 

02 
MEDICARE

Some of the most significant changes to telehealth regula-
tions occurred via waivers or discretionary enforcement of 

2  Jonathan P. Weiner et al., In-Person and Telehealth Ambulatory Contacts and Costs in a Large US Insured Cohort Before and During the 
COVID-19 Pandemic, 4(3) JAMA 1,1 (2021).

3  Robin Gelburd, Telehealth Utilization Grew 7% Nationally in January 2023, Am. J. mAnAged CAre (Apr. 4, 2023), https://www.ajmc.com/
view/contributor-telehealth-utilization-grew-7-nationally-in-january-2023. 

4  The Health Insurance Portability and Accountability Act of 1996.

5  42 USC §1395m(m)(4)(C).

6  https://telehealth.hhs.gov/providers/telehealth-policy/policy-changes-after-the-covid-19-public-health-emergency#permanent-medi-
care-changes.

7  42 USC §1395m(m)(4)(A).

8  42 CFR §410.78(a)(2). 

Medicare-related regulations. Prior to the PHE, telehealth 
for Medicare beneficiaries was restricted to specific types 
of health care services in limited geographic settings. PHE-
related waivers removed many such barriers and expanded 
telehealth care access to a wider variety of health care pro-
viders and Medicare beneficiaries. On December 29, 2022, 
President Biden signed the Fiscal Year 2023 Consolidated 
Appropriations act and extended many of these flexibilities 
through December 31, 2024.

A. Geographic and Originating Site Requirements

Pre-PHE, health care practitioners were restricted to pro-
viding telehealth services to patients who were physically 
located in designated originating sites (such a doctor’s of-
fices, critical access hospitals, rural health clinics, or fed-
erally qualified health centers (“FQHCs”)) in an appropriate 
geographic area designated as a rural health professional 
shortage area.5 For behavioral health services, the origi-
nating site has been expanded to include a beneficiary’s 
home and geographic requirements have been waived 
permanently.6 Any Medicare beneficiary can continue to 
receive behavioral health therapies from the comfort of 
their home indefinitely. For all other non-behavioral health 
care, the geographic and originating site requirements for 
telehealth services have been waived through December 
31, 2024. 

B. Extending Telehealth Services for all Federally 
Qualified Health Centers and Rural Health Clinics

Prior to the PHE, FQHCs and Rural Health Clinics (“RHCs”) 
were prohibited from serving as distant site telehealth pro-
viders.7 Distant site refers to the site at which the provider is 
located at the time the telehealth service is rendered.8 This 
requirement made it impossible for providers in in FQHCs 
and RHCs to be reimbursed by Medicare for their telehealth 
services. FQHCs and RHCs are now permanently eligible 
to serve as the distant site for behavioral and mental tele-
health services. Further, FQHCs and RHCs can serve as 
distant sites for all non-behavior and mental telehealth ser-
vices through December 31, 2024. 

https://www.ajmc.com/view/contributor-telehealth-utilization-grew-7-nationally-in-january-2023
https://www.ajmc.com/view/contributor-telehealth-utilization-grew-7-nationally-in-january-2023
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C. In-Person Requirements for Tele-Mental Health 
Services

Pre-PHE, Medicare beneficiaries who initiated mental or 
behavioral health services via telehealth or tele-commu-
nications technology were required to have an in-person 
visit with a provider within six months of their telehealth 
treatment. Additionally, they were required to have an in-
person visit at least annually to continue their tele-mental 
health services. These requirements have been waived 
through December 31, 2024, for all providers and patients 
and through January 1, 2025, for providers in FQHCs and 
RHCs.9 

D. Audio-Only Telehealth Services

Prior to the PHE, audio-only (i.e. telephone) telehealth servic-
es were covered for Medicare beneficiaries in only extremely 
limited circumstances. The requirement for synchronous 
two-way audio-video communication has been permanently 
waived for mental and behavioral telehealth services.10 How-
ever, those using audio-only telehealth services for mental 
and behavioral health care are subject to the periodic in-per-
son requirements described above after December 31, 2024. 
For other services, including evaluation and management ser-
vices and educational services, audio-only care is covered for 
Medicare beneficiaries through December 31, 2024.

E. Telehealth for Recertification of Hospice Care El-
igibility

The Centers for Medicare and Medicaid Services (“CMS”) 
requires a face-to-face encounter with a physician or nurse 
practitioner for every hospice patient to determine contin-
ued eligibility for hospice care for that patient prior to the 
180th day recertification and every recertification thereafter. 
Prior to the PHE that encounter was required to be in per-
son. Face-to-face encounters for the purpose of recertifi-
cation of hospice patients are now covered for Medicare 
beneficiaries through December 31, 2024.11

F. Practitioners Eligible to Furnish Telehealth Services

Pre-PHE, only a narrow subset of providers were eligible 
to deliver health care services via telehealth. This included 
physicians, nurse practitioners, physician assistants, nurse 
midwives, clinical nurse specialists, certified registered 
nurse anesthetists, clinical psychologists, clinical social 
workers, and registered dieticians or nutrition profession-
als. During the PHE, the list of eligible provider types was 

9  42 USC §1395m(o)(4)(B); 42 USC §1395m(y)(2).

10  42 USC §1395m(o)(4)(B); 42 USC §1395m(m)(9).

11  Coronavirus Aid, Relief, and Economic Security Act, Public Law 116-136 Sec. 3706. 

12  For additional information about the H@H program and impacts of the continued waivers and flexibilities, see Health Care Law Today’s 
“Acute Hospital Care at Home”: Omnibus Bill Extends Flexibility Period to December 31, 2024.

expanded to include all providers that are eligible to bill 
Medicare for their services. Importantly, this included physi-
cal therapists, occupational therapists, speech language 
pathologists, and audiologists. The waiver allowing expan-
sion of eligible provider types expires on December 31, 
2024. Unless a permanent modification is made, providers 
eligible to bill Medicare for telehealth services will return to 
the original nine provider types described above. 

G. Acute Hospital Care at Home (“H@H”) Program

During the PHE, the H@H program, an initiative that allowed 
hospitals to provide acute hospital-level care to patients re-
quiring inpatient services via telemedicine in the patient’s 
home, allowed hospitals to expand their inpatient capac-
ity to care for more COVID-19 patients. The H@H program 
combines telemedicine with at-home nurse visits or visits 
by appropriate medical professionals to provide inpatient 
care outside of the hospital setting. This program allows 
eligible hospitals to apply to waive certain Medicare condi-
tions of participation in order to implement H@H initiatives. 
The H@H program has been extended such that the United 
States Department of Health and Human Services Secre-
tary (“HHS”) may grant H@H waivers and flexibilities for 
H@H admissions occurring through December 31, 2024.12 

Some of the most significant changes to tele-
health regulations occurred via waivers or dis-
cretionary enforcement of Medicare-related 
regulations

H. Virtual Supervision

During the PHE, the regulatory definition of “direct supervi-
sion,” which requires physicians to be “immediately avail-
able” during the provision of services, was modified to in-
clude “virtual presence” of the supervising physician with 
appropriate use of synchronous audiovisual technology. The 
modified definition has been extended to apply through De-
cember 31, 2023. Further, during the PHE, the requirement 
for direct supervision of non-surgical extended duration ther-
apeutic services provided either in the hospital’s outpatient 
department or in a critical access hospital was eliminated. 
Instead, the supervising physician is only required to provide 

https://www.foley.com/en/insights/publications/2023/01/acute-hospital-care-home-omnibus-bill-extends
https://www.foley.com/en/insights/publications/2023/01/acute-hospital-care-home-omnibus-bill-extends
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general supervision for the duration of treatment, even at ini-
tiation of treatment. This modification is permanent.13

I. Payment Parity

For the duration of the PHE, CMS initiated higher reim-
bursement rates for telehealth services provided in non-
facility settings, such as the patient’s home. In other words, 
CMS has been reimbursing telehealth services at the same 
rates as if they were administered as in-person care. This 
payment parity flexibility was extended through December 
31, 2023, in the 2023 Physician Fee Schedule Final Rule. 
Absent any further rulemaking, distant-site telehealth pro-
viders will begin being reimbursed based on facility rates as 
of January 2024. This will result in some services reverting 
to the lower pre-PHE payment rates.14

J. Remote Patient Monitoring (“RPM”)

Remote patient monitoring (“RPM”), sometimes called remote 
physiological monitoring, is a form of telehealth that allows 
the provider to monitor certain health conditions remotely for 
patients who have difficulty traveling or otherwise access-
ing health care.15 It is useful for monitoring conditions such 
as high blood pressure, diabetes, weight loss or gain, heart 
conditions, chronic obstructive pulmonary disease, sleep ap-
nea, and asthma. It requires the use of medical devices such 
as scales, pulse oximeters, heart monitors, breathing appa-
ratuses, and others. CMS has issued guidance statements 
reiterating the requirement for RPM to only be used for estab-
lished patients, that is, patients who have already established 
a provider-patient relationship. However, for the duration of 
the PHE, CMS waived this requirement and allowed RPM to 
be used for new and established patients alike.

This waiver, like many others, ended on May 11, 2023, with 
the end of the PHE. In addition to requiring an established 
relationship, CMS requires that the billing provider be eligible 
to furnish evaluation and management services in order to 
receive reimbursement for RPM. Establishing an appropri-
ate provider-patient relationship for the purposes of render-
ing RPM generally requires the provider to furnish the patient 
with new patient evaluation and management (“E/M”) ser-
vices.16 This E/M service allows the provider an opportunity 
to collect patient history and conduct a patient examination. 

13  85 FR 85866.

14  2023 Physician Fee Schedule Final Rule, available at https://www.federalregister.gov/documents/2022/11/18/2022-23873/medicare-
and-medicaid-programs-cy-2023-payment-policies-under-the-physician-fee-schedule-and-other#p-555. 

15  Telehealth and Remote Patient Monitoring. See https://telehealth.hhs.gov/providers/preparing-patients-for-telehealth/telehealth-and-re-
mote-patient-monitoring.

16  Health Care Law Today’s 2021 Medicare Remote Patient Monitoring FAQs: CMS Issues Final Rule. See https://www.foley.com/en/
insights/publications/2020/12/2021-remote-patient-monitoring-cms-final-rule. 

17  CMS Toolkit. See https://www.cms.gov/files/document/telehealth-toolkit-providers.pdf.

18  CCHP Telehealth Coverage Summary Chart. See https://www.cms.gov/files/document/telehealth-toolkit-providers.pdf. 

03 
MEDICAID

Another major source of telehealth related policy comes 
from changes in Medicaid administration. However, be-
cause Medicaid is administered through both state and fed-
eral regulation, changes in telehealth regulation are largely 
state dependent. Nonetheless, virtually every state and 
most United States territories expanded telehealth Med-
icaid coverage in some way during the PHE. Many of the 
common regulatory changes include expanded coverage of 
health care services delivered via telephone, electronic and 
other virtual means; including the home as the originating 
site for telehealth care services; and pay parity for some or 
all services delivered via telehealth.17 State adoption of such 
changes has been variable, for example:

· All 50 states and Washington, D.C. reimburse syn-
chronous two-way audiovisual telehealth communi-
cation for at least some health care services.
· 28 states reimburse store-and-forward telehealth 
services whereby health information is electronically 
transmitted to a provider (usually a specialist) who 
renders a health care service outside of a real-time 
interaction. 
· 34 states reimburse remote patient monitoring, or 
using synchronous or asynchronous digital technolo-
gy to collect or monitor patient health data at an origi-
nating site, transmit the data to a distant site provider 
and enable the provider to diagnose, treat, educate, 
or otherwise provide care to the program beneficiary.
· 35 states reimburse some forms of audio only tele-
health.18

Notably, many states confine the types of telehealth care 
that is reimbursable through Medicaid and other state-level 
programs to synchronous or real-time audio-video care. 
This restriction limits widescale acceptability of store-and-
forward telehealth practices and remote monitoring. 

Finally, Medicaid guidelines require all providers to practice 
within the scope of their state licensure or State Practice 

https://telehealth.hhs.gov/providers/preparing-patients-for-telehealth/telehealth-and-remote-patient-monitoring
https://www.foley.com/en/insights/publications/2020/12/2021-remote-patient-monitoring-cms-final-rule
https://www.foley.com/en/insights/publications/2020/12/2021-remote-patient-monitoring-cms-final-rule
https://www.foley.com/en/insights/publications/2020/12/2021-remote-patient-monitoring-cms-final-rule
https://www.cms.gov/files/document/telehealth-toolkit-providers.pdf
https://www.cchpca.org/2023/05/Spring2023_SummaryChart.pdf
https://www.cms.gov/files/document/telehealth-toolkit-providers.pdf
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Act.19 While State Practice Acts vary both by state and by 
type of provider, they generally define practice standard, 
including whether and when practitioners are required to 
conduct an in-person exam, how practitioners establish a 
clinician-patient relationship, and what limitations might ex-
ist applicable to the rendering of a diagnosis or treatment 
recommendation.20 The state-level requirements may limit 
what types and forms of telemedicine are reimbursable by 
Medicaid in any given state.

In determining which telehealth regulatory changes will re-
main in place post PHE, it is important to note that Medicaid 
waivers and flexibilities are not tied to the end of the PHE. 
In fact, many state Medicaid programs had some level of 
telehealth coverage before the PHE. This reflects the no-
tion that Medicaid views telehealth not as a medical service 
itself, but as a method of a healthcare delivery. CMS has 
encouraged states to implement policies that will allow for 
continued Medicaid coverage of telehealth services.21

04 
PRESCRIBING FLEXIBILITIES 
FOR CONTROLLED 
SUBSTANCES

Significant telehealth-related changes to prescribing post-
PHE were enacted on May 10, 2023, in the Temporary Ex-
tension of COVID-19 Telemedicine Flexibilities for Prescrip-
tion of Controlled Medications.22 This rule extended the “full 
set” of the DEA’s PHE-related waivers for prescribing con-
trolled substances via telemedicine through November 11, 
2023. Additionally, the waivers will continue to apply for an 
additional year to any provider-patient relationship estab-
lished within the initial extension period. Put another way, 
for those established provider-patient relationships, the ex-
tension will apply through November 11, 2024.

19  State Medicaid and CHIP Telehealth Toolkit. Available at https://www.medicaid.gov/medicaid/benefits/downloads/medicaid-chip-tele-
health-toolkit.pdf.

20  For additional information, see Foley & Lardner’s Telemedicine and Scope of Practice Issues. Available at https://www.foley.com/en/
services/industry-teams/health-care-life-sciences/telemedicine--digital-health/telemedicine-and-scope-of-practice-issues. 

21  CMS Waivers, Flexibilities, and the Transition Forward from the COVID-19 Public Health Emergency. See https://www.medicaid.gov/
medicaid/benefits/downloads/medicaid-chip-telehealth-toolkit.pdf. 

22  Temporary Extension of COVID-19 Telemedicine Flexibilities for Prescription of Controlled Medications. See https://www.federalregister.
gov/documents/2023/05/10/2023-09936/temporary-extension-of-covid-19-telemedicine-flexibilities-for-prescription-of-controlled. 

23  Health Care Law Today’s DEA Extends Telemedicine Flexibilities for Prescribing of Controlled Medications. See https://www.foley.com/
en/insights/publications/2023/05/dea-telemedicine-controlled-medications. 

24  21 U.S.C. Sec. 829 (e)(1).

Prior to the PHE, pursuant to the Ryan Haight Act, provid-
ers prescribing controlled substances were required to con-
duct at least one in-person examination of a patient before 
prescribing a controlled substance to that patient. The Act 
further provides DEA registration requirements for providers 
who prescribe medications via telehealth. This Act was put 
in place to prevent the proliferation of “rogue internet sites” 
that unlawfully dispensed controlled substances without en-
suring that a proper provider-patient relationship had been 
established.23 During the PHE, and now through November 
11, 2023, the DEA waived three significant requirements of 
the Ryan Haight Act relating to in-person examinations and 
DEA registration requirements.

First, DEA-registered providers who are authorized to pre-
scribe to a patient in a different state are no longer required 
to register with the DEA in the patient’s local state. Put an-
other way, DEA-registered providers are only required to be 
registered in one state if they are authorized to prescribe 
medications in both the state in which the practitioner is 
registered and the state in which the medication dispensing 
actually occurs. Prior to the PHE, the prescribing provider 
was required to obtain DEA registration in both the state in 
which they practice and the state in which the medication 
is dispensed if the patient is being prescribed via telemedi-
cine. 

The second and third waivers relate to in-person examina-
tion requirements for providers prescribing via telemedi-
cine. Under the Controlled Substances Act, a prescription 
for a controlled substance must generally be predicated 
on an in-person examination.24 However, during the PHE, 
the requirement that patients first have an in-person ex-
amination was waived. For the duration of the PHE and 
now through November 11, 2023, prescribers are autho-
rized to prescribe all schedule II-V controlled substanc-
es in all areas of the United States for new or existing 
patients without first conducting an in-person examina-
tion. The third and final waiver applies the in-person ex-
amination exception to the prescribing of buprenorphine. 
Similar to the second waiver, providers prescribing bu-
prenorphine for the treatment of opioid use disorder may 
do so without a preliminary in-person examination. How-
ever, unlike other schedule II-V controlled substances, a 

https://www.medicaid.gov/medicaid/benefits/downloads/medicaid-chip-telehealth-toolkit.pdf
https://www.foley.com/en/services/industry-teams/health-care-life-sciences/telemedicine--digital-health/telemedicine-and-scope-of-practice-issues
https://www.foley.com/en/services/industry-teams/health-care-life-sciences/telemedicine--digital-health/telemedicine-and-scope-of-practice-issues
https://www.foley.com/en/services/industry-teams/health-care-life-sciences/telemedicine--digital-health/telemedicine-and-scope-of-practice-issues
https://www.cms.gov/newsroom/fact-sheets/cms-waivers-flexibilities-and-transition-forward-covid-19-public-health-emergency
https://www.medicaid.gov/medicaid/benefits/downloads/medicaid-chip-telehealth-toolkit.pdf
https://www.medicaid.gov/medicaid/benefits/downloads/medicaid-chip-telehealth-toolkit.pdf
https://www.federalregister.gov/documents/2023/05/10/2023-09936/temporary-extension-of-covid-19-telemedicine-flexibilities-for-prescription-of-controlled
https://www.federalregister.gov/documents/2023/05/10/2023-09936/temporary-extension-of-covid-19-telemedicine-flexibilities-for-prescription-of-controlled
https://www.federalregister.gov/documents/2023/05/10/2023-09936/temporary-extension-of-covid-19-telemedicine-flexibilities-for-prescription-of-controlled
https://www.foley.com/en/insights/publications/2023/05/dea-telemedicine-controlled-medications
https://www.foley.com/en/insights/publications/2023/05/dea-telemedicine-controlled-medications
https://www.foley.com/en/insights/publications/2023/05/dea-telemedicine-controlled-medications
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provider need only provide an assessment via telephone 
and is not required to use any visual or video medium to 
support the underlying provider-patient relationship and 
ensuing prescription.

Prior to issuing the extensions described above, the DEA 
proposed rules on February 24, 2023, that would perma-
nently enshrine some telemedicine flexibilities while elimi-
nating others. In response to their proposed rule, the DEA 
received 38,369 public comments. The DEA has stated 
that this temporary extension was issued to allow them 
the necessary time to review all comments and move 
forward with one or more of the rules proposed earlier. 
Based on earlier statements, it is likely that the DEA will 
issue a new final rule based on the previously proposed 
rule prior to the expiration of the extension on November 
11, 2024.25

05 
HEALTH INSURANCE 
AND PORTABILITY AND 
ACCOUNTABILITY ACT 
(“HIPAA”) DISCRETIONARY 
ENFORCEMENT

For the duration of the PHE, the Office of Civil Rights 
(“OCR”) at HHS issued guidance that it would be using its 
enforcement discretion to not impose penalties for HIPAA-
related noncompliance in connection with good faith use 
of telehealth services.26 This discretion was applied to all 
uses of non-public facing telehealth, for any type of health 
service related to diagnosis or treatment. This guidance al-

25  Health Care Law Today’s DEA Extends Telemedicine Flexibilities for Prescribing of Controlled Medications.

26  Notification of Enforcement Discretion for Telehealth Remote Communications During the COVID-19. See https://www.foley.com/
en/insights/publications/2023/05/dea-telemedicine-controlled-medications/ Nationwide Public Health Emergency. See https://www.hhs.
gov/hipaa/for-professionals/special-topics/emergency-preparedness/notification-enforcement-discretion-telehealth/index.html#:~:tex-
t=OCR%20is%20exercising%20its%20enforcement,19%20nationwide%20public%20health%20emergency. 

27  Enforcement Discretion Under HIPAA To Allow Uses and Disclosures of Protected Health Information by Business Associates for Pub-
lic Health and Health Oversight Activities in Response to COVID-19, available at https://www.govinfo.gov/content/pkg/FR-2020-04-07/
pdf/2020-07268.pdf; Enforcement Discretion Regarding COVID-19 Community-Based Testing Sites (CBTS) During the COVID-19 Nation-
wide Public Health Emergency, available at https://www.govinfo.gov/content/pkg/FR-2020-05-18/pdf/2020-09099.pdf ; Enforcement Dis-
cretion Regarding Online or Web-Based Scheduling Applications for the Scheduling of Individual Appointments for COVID-19 Vaccination 
During the COVID-19 Nationwide Public Health Emergency available at https://www.govinfo.gov/content/pkg/FR-2021-02-24/pdf/2021-
03348.pdf.

28  HHS Office for Civil Rights Announces the Expiration of COVID-19 Public Health Emergency HIPAA Notifications of Enforcement 
Discretion, available at https://www.hhs.gov/about/news/2023/04/11/hhs-office-for-civil-rights-announces-expiration-covid-19-pub-
lic-health-emergency-hipaa-notifications-enforcement-discretion.html. 

lowed covered health care providers to use any form of dig-
ital communication including Apple FaceTime, Facebook 
Messenger video chat, Google Hangouts video, Teams, 
Zoom, or Skype to provide healthcare services without risk-
ing OCR enforcement for HIPAA noncompliance. Notably, 
this discretion did not apply to public facing telecommuni-
cations platforms such as TikTok, Facebook live, Twitch, or 
public chat rooms.

Throughout the PHE, OCR issued three additional notices 
describing their use of enforcement discretion to limit en-
forcement related to Community Based COVID-19 testing 
Centers , COVID-19 vaccination appointment portals, and 
business associates who disclose protected health infor-
mation in the course of performing COVID-19-related health 
oversight activities.27 On April 11, 2023, OCR announced 
its intention to resume enforcement relating to each of the 
above described activities upon the expiration of the CO-
VID-19 PHE.28 On May 11, 2023, OCR resumed regular 
enforcement of telehealth-related HIPAA noncompliance. 
Telehealth providers are encouraged to ensure use of ap-
propriate video communications platforms and vendors 
that that provide HIPAA-compliant video communication 
products. Additionally, providers should ensure that all ven-
dors enter into an appropriate HIPAA Business Associate 
Agreement to ensure complete compliance with HIPAA re-
quirements.

https://www.foley.com/en/insights/publications/2023/05/dea-telemedicine-controlled-medications
file://C:\Users\23428\AppData\Local\Microsoft\Windows\INetCache\Content.Outlook\4KG8RTYX\Notification%20of%20Enforcement%20Discretion%20for%20Telehealth%20Remote%20Communications%20During%20the%20COVID-19.%20See%20https:\www.foley.com\en\insights\publications\2023\05\dea-telemedicine-controlled-medications\%20Nationwide%20Public%20Health%20Emergency
file://C:\Users\23428\AppData\Local\Microsoft\Windows\INetCache\Content.Outlook\4KG8RTYX\Notification%20of%20Enforcement%20Discretion%20for%20Telehealth%20Remote%20Communications%20During%20the%20COVID-19.%20See%20https:\www.foley.com\en\insights\publications\2023\05\dea-telemedicine-controlled-medications\%20Nationwide%20Public%20Health%20Emergency
https://www.govinfo.gov/content/pkg/FR-2020-04-07/pdf/2020-07268.pdf
https://www.govinfo.gov/content/pkg/FR-2020-04-07/pdf/2020-07268.pdf
https://www.govinfo.gov/content/pkg/FR-2020-05-18/pdf/2020-09099.pdf
https://www.govinfo.gov/content/pkg/FR-2020-05-18/pdf/2020-09099.pdf
https://www.govinfo.gov/content/pkg/FR-2021-02-24/pdf/2021-03348.pdf
https://www.govinfo.gov/content/pkg/FR-2021-02-24/pdf/2021-03348.pdf
https://www.govinfo.gov/content/pkg/FR-2021-02-24/pdf/2021-03348.pdf
https://www.govinfo.gov/content/pkg/FR-2021-02-24/pdf/2021-03348.pdf
https://www.govinfo.gov/content/pkg/FR-2021-02-24/pdf/2021-03348.pdf
https://www.hhs.gov/about/news/2023/04/11/hhs-office-for-civil-rights-announces-expiration-covid-19-public-health-emergency-hipaa-notifications-enforcement-discretion.html
https://www.hhs.gov/about/news/2023/04/11/hhs-office-for-civil-rights-announces-expiration-covid-19-public-health-emergency-hipaa-notifications-enforcement-discretion.html
https://www.hhs.gov/about/news/2023/04/11/hhs-office-for-civil-rights-announces-expiration-covid-19-public-health-emergency-hipaa-notifications-enforcement-discretion.html
https://www.hhs.gov/about/news/2023/04/11/hhs-office-for-civil-rights-announces-expiration-covid-19-public-health-emergency-hipaa-notifications-enforcement-discretion.html
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06 
DISCRETIONARY 
ENFORCEMENT OF COST 
SHARING WAIVERS 
AND REDUCTIONS FOR 
TELEHEALTH SERVICES

On March 17, 2020, HHS Office of Inspector General (“OIG”) 
issued a policy statement indicating that it would refrain 
from enforcing administrative and civil sanctions ordinarily 
imposed for waiving or reducing patient cost sharing obliga-
tions.29 Acknowledging the unprecedented circumstances, 
OIG explained that physicians and other practitioners who 
administer telehealth services and either reduce or waive 
cost sharing obligations such as copayments, coinsur-
ance, and deductibles for Medicare beneficiaries would not 
be subject to Federal anti-kickback statute, civil monetary 
penalty, or exclusion laws related to potential associated 
kickbacks. The OIG limited the applicability of this policy 
statement to the duration of the PHE. On May 11, 2023, dis-
cretionary enforcement of civil and administrative sanctions 
relating to cost sharing waivers and reductions for Medicare 
beneficiaries receiving telehealth services officially ended 
with the end of the PHE.

07 
CONCLUSION

While the end of the COVID-19 PHE brought a decisive 
end to some of the telehealth policies and regulations that 
have shaped the provision of health care over the past three 
years, much remains uncertain about the future of telehealth. 
The Centers for Medicare and Medicaid Services and HHS 
have issued guidance and regulations indicating that many 
of the waivers, flexibilities, and discretionary enforcement 
measures that have been influential throughout the PHE 

29  OIG Policy Statement Regarding Physicians and Other Practitioners that Reduce or Waive Amounts Owed by Federal Health Care 
Program Beneficiaries for Telehealth Services During the 2019 Novel Coronavirus (COVID-19) Outbreak, available at https://oig.hhs.gov/
documents/special-advisory-bulletins/960/policy-telehealth-2020.pdf. 

30  Bloomberg – Medical Industry Makes Push to Enshrine Telehealth Provisions, available at https://news.bloomberglaw.com/ip-law/med-
ical-industry-makes-push-to-enshrine-telehealth-provisions. 

31  Id.

32  H.R.4189, 118th Cong. (2023-2024).

will come to an end within the next two years. However, 
healthcare providers and others in the health care indus-
try are pushing the government to reconsider abandoning 
these PHE provisions. Proponents argue that telehealth not 
only expanded access to high-demand services such as 
mental health care and health care in rural and underserved 
communities, it also defied many of the traditional con-
cerns about telehealth creating opportunities for fraud and 
abuse.30 In fact, a 2022 audit from the HHS OIG revealed 
that telehealth has similar rates of “upcoding,” a practice of 
billing for more expensive services than were provided, as 
in-person medical care.31 This finding was based on tele-
health data from during the PHE, when regulation of tele-
health was reduced. 

For advocates who seek to enshrine PHE-era waivers and 
flexibilities, several bills are currently circulating in con-
gress. For example, the Telemental Health Care Access Act 
(H.R.3432) seeks to eliminate the requirement that Medi-
care beneficiaries receive at least one in-person visit within 
six months of initiating treatment and annually thereafter. 
Further, the CONNECT for Health Act of 2023 seeks to re-
move many geographical barriers to telehealth by expand-
ing allowable originating sites and expanding the authority 
of practitioners eligible to furnish telehealth services.32 Ad-
ditionally, the bill would provide resources and trainings for 
providers of telehealth services and would require that CMS 
publish data quarterly on use of telehealth services. These 
bills and more pose significant opportunity for the contin-
ued expansion of telehealth services in the near future.   

While the end of the COVID-19 PHE brought a 
decisive end to some of the telehealth policies 
and regulations that have shaped the provision 
of health care over the past three years, much 
remains uncertain about the future of telehealth
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