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Scenario #1 – Advice by Text

December 12, 2024

 You are the GC of Mega Gaming Corp., a 
hospitality concern that provides casino- 
management services to casino operators.  

 It’s Sunday evening, and you’re watching the 
Packers play the Seahawks.
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Scenario #1 – Advice by Text

 Your sales-team lead, who has been working 
for the last few weeks to close a deal for the 
Sevenwinds Casino in Hayward (on the Lac 
Courte Oreilles reservation) texts you the 
following:
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Scenario #1 – Advice by Text

December 12, 20246



Scenario #1 – Advice by Text

 You’ve looked at the contract, and you didn’t 
see any issues at first glance.

 You think that the contract might need a 
waiver of sovereign immunity and maybe a 
better forum-selection clause, given that the 
counterparty is a tribal corporation.

 But you haven’t had a chance to run down 
those issues with your outside counsel yet.
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Scenario #1 – Advice by Text

December 12, 2024

 Jordan Love has the Packers’ offense in 
the red zone.

 They’re going for it on 4th and goal…

 Your phone buzzes again. It’s your sales 
guy:
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Scenario #1 – Advice by Text
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Scenario #1 – Advice by Text

December 12, 2024

 You respond…before the snap.
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Scenario #3 – Advice by Text
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Scenario #1 – Advice by Text

December 12, 2024

 What ethical duties, if any, have you 
violated?

 None – don’t let the perfect be the enemy 
of the good.

 MRPC 1.1/SCR 20:1.1 – duty of 
competence

 MRPC 1.3/SCR 20:1.3 – diligence

 1.1 and 1.3 – and maybe more!
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Scenario #1 – Advice by Text

 MRPC 1.1/SCR 20:1.1 – duty of competence

 MRPC 1.3/SCR 20:1.3 – diligence
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Scenario #2 - Deadlines: Making Mountains 
out of Molehills

December 12, 2024

 You are George Bailey, the 
President and CEO of the 
Bailey Bros. Building & Loan 
Assoc. of Bedford Falls, NY.

 The Building & Loan is the 
defendant in a lawsuit filed 
by one of its shareholders, 
Henry F. Potter.

 Potter has filed for summary 
judgment on his claims.
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Scenario #2 - Deadlines: Making Mountains 
out of Molehills

December 12, 2024

 You’ve recently retained new outside counsel 
(who also happens to be your Uncle Billy).

 Billy files his notice of appearance on May 26.

 The response to Potter’s motion is due on 
June 29.
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Scenario #2 - Deadlines: Making Mountains 
out of Molehills

 On the response’s due date (6/29), Billy attempts 
to file the response previously prepared by his 
predecessor counsel.

 But, due to an administrative error by his 
paralegal, the filed “response” is actually a copy 
and paste of Potter’s brief into a document 
labeled “Defendant’s Opposition,” complete with 
Billy’s signature on his own signature block.

 The brief’s prayer for relief asks for the motion to 
be denied, but the body of the brief asks for all 
the relief Potter requested to be awarded to the 
plaintiff.
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Scenario #2 - Deadlines: Making Mountains 
out of Molehills

December 12, 2024

 Uncle Billy recognizes the error on the following 
day (6/30), and he attempts to file a corrected 
response brief.
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Scenario #2 - Deadlines: Making Mountains 
out of Molehills

 Does the court have the authority to ignore 
the corrected filing and award Potter all the 
relief he requested, as though Potter’s 
motion was unopposed?

 Yes.

 No, that would be an abuse of discretion. 
This was a clerical error that was 
promptly corrected.
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Scenario #2 - Deadlines: Making Mountains 
out of Molehills

December 12, 2024

 Master Beat, Inc. v. Skill, 2024 Mich. App. 
LEXIS 1578, 2024 WL 878030 (Feb. 29, 
2024)
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Scenario #3 – Generative AI

December 12, 2024

 You are a tax attorney, and your firm has 
started implementing AI to assist with tax 
research.

 Your client, a small business owner, seeks 
advice on a complex tax matter on a tight 
budget.

 You use ChatGPT to assist with your research 
but don’t tell the client.
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Scenario #3 – Generative AI

 Is your use of ChatGPT ethical?

– Yes

– No
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Scenario #3 – Generative AI

 ABA Rule 1.4. Duty to Communicate: A lawyer shall reasonably consult 
with the client about the means by which the client’s objectives are to be 
accomplished

 ABA Resolution 112, August 2019
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Scenario #3 – Generative AI

 What is Generative AI (GAI)? Not Google or Bing.

 Different types of GAI:

 Proprietary GAI – firewalled to the outside world

 Hosted GAI – 3rd party provider, but with no identifiable client information

 PGAI – same as above, but maintained by an outsourced provider

 LLMs – ChatGPT, Bard, etc.
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Scenario #3 – Generative AI

 Use of AI to commit fraud

 Currency of the model

 Language models, not math models
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Scenario #3 – Generative AI

December 12, 202425



Scenario #3 – Generative AI
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Scenario #3 – Generative AI
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Scenario #3 – Generative AI
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Scenario #3 – Generative AI
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Scenario #3 – Generative AI
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Scenario #3 – Generative AI
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Scenario #3 – Generative AI
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Scenario #3 – Generative AI
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Scenario #3 – Generative AI

 Volvo CEO and President Håkan Samuelsson
 “Manufacturers should be held responsible if 

their autonomous technology causes car 
accidents.”

 “We are the suppliers of this technology, and 
we are liable for everything the car is doing in 
autonomous mode.”

 ”If you are not ready to make such a 
statement, you shouldn’t try to develop an 
autonomous system.”

 Where does that leave lawyers?
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Scenario #3 – Generative AI

 Iovino v. Michael Stapleton Assoc., No. 5:21-cv-00064 (W.D. Va. Jul. 2024)

 In re Neusom, 2:24-mc-00002-JES (M.D. Fla. 2024)

 Gauthier v. Goodyear Tire & Rubber Co., No. 23 CV 281 (E.D. Tex. Nov. 25, 2024)
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Scenario #4 – Generative AI

 You are Elle Woods, a recent Harvard Law 
graduate, and you are litigating your first case 
after law school at your new law firm.

 The case is pending in the U.S. District Court 
for the N.D. Ill. before Judge Coleman. 

 One part of the argument in your brief requires 
a 50-state survey of laws similar to the statute 
at issue in your case.
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Scenario #4 – Generative AI

December 12, 2024

 To save time and to minimize the cost for the 
client, you use Westlaw Precision with Co-
Counsel, which offers an AI Jurisdictional 
Survey tool.

 Your client is aware of (and approves of) your 
use of the tool, and you have an associate 
doublecheck all the citations. 

 You file the brief.

37



Scenario #4 – Generative AI

 Assume that you did not violate MRPC 
1.6/SCR 20:1.6 when you conducted your 
searches on Westlaw.

 Was your use of the Westlaw AI tool 
permissible? 

 Yes

 No
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Scenario #4 – Generative AI

 ABA Resolution 112, August 2019: 

 There are some tasks that should not be handled by today’s AI technology, and a lawyer must know 
where to draw the line. At the same time, lawyers should avoid underutilizing AI, which could cause 
them to serve their clients less efficiently. Ultimately, it’s a balancing act. Given that many lawyers 
are focused on detail and control over their matter, it is easy to see why “the greater danger might 
very well be underutilization of, rather than overreliance upon, artificial intelligence.” 

December 12, 202439



Scenario #4 – Generative AI

 Memorandum of Law Requirements (Standing 
Order) 
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Scenario #5 – Choice of Law

 You are the GC for the firm of Duke & Duke 
Commodities Brokers, a New York-based firm, 
and you are licensed in New York. 

 Duke & Duke Commodities Brokers and its 
principals, Randolph and Mortimer Duke, are 
under investigation by the CFTC’s Division of 
Enforcement for attempting an illegal corner of 
the market in FCOJ futures.

 The CFTC has brought an enforcement action 
in federal court in New York.
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Scenario #5 – Choice of Law

December 12, 2024

 Clarence Beeks, an individual who was 
receiving payments from Duke & Duke as the 
firm’s supposed head of security, was 
responsible for supplying MNPI for the alleged 
FCOJ corner.

 Mr. Beeks worked in Singapore and had 
contact with the firm’s office there.
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Scenario #5 – Choice of Law

 You find the former manager of the Singapore 
office, now employed at another trading firm in 
Singapore, and want to interview him and 
potentially have him available as a witness.

 He refuses to cooperate unless you pay him 
$15,000 per day for his expenses (i.e., lost 
wages).

 Assume that Singapore does not allow 
payments to witnesses.
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Scenario #5 – Choice of Law

December 12, 2024

 Is it ethical for you to advise Duke & Duke to 
pay the former Singapore manager for his 
testimony?

– Yes, because MRPC 3.4/SCR 20:3.4 allow 
for payment of expenses, provided that it is 
not contingent on the testimony or outcome.

– No, if Singapore (the location of the witness) 
doesn’t allow it, you can’t advise Duke & 
Duke to make the payment to an individual 
located there.
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Scenario #5 – Choice of Law
 MRPC 3.4/SCR 20:3.4

 MRPC 8.5/SCR 20:8.5

 The “tribunal trumps” rule – MRPC 3.4/SCR 20:3.4 (obstructing an adversary’s access to 
evidence), and possibly others

 Image Technical Services, Inc. v. Eastman Kodak Co., 820 F. Supp. 1212 (N.D. Cal. 1993)

 In re Potash Antitrust Litigation, 1994-1 Trade Cas. (CCH) P 70644, 1993 WL 543013, at *8 
(D. Minn. 1993), opinion amended on reconsideration, 1994 WL 2255 (D. Minn. 1994)
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Scenario #6 – Choice of Law

…change the previous fact pattern…

 You are still the GC for the firm of Duke & Duke 
Commodities Brokers, a New York-based firm. 

 Mr. Beeks, a disgruntled former ”employee” of 
Duke & Duke is likely to bring suit against the 
firm and its principals, Randolph and Mortimer 
Duke, because he was (in his view) wrongly 
terminated for participation in an alleged corner 
of the market in FCOJ futures. 

 You are licensed in New York.
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Scenario #6 – Choice of Law

December 12, 2024

 Mr. Beeks was formerly associated with the firm’s 
Singapore office.

 Local counsel for Duke & Duke in Singapore 
advises you to take statements from some of 
Beeks’s former colleagues located there, even 
though they have counsel.

 There is no local equivalent to MRPC 4.2/SCR 
20:4.2, which would prohibit contacting 
represented parties without the consent of their 
lawyers.
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Scenario #6 – Choice of Law

December 12, 2024

 Is it ethical for you to contact and take 
statements from the represented former 
employees in Singapore?

– Yes, when in Rome…

– No
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Scenario #6 – Choice of Law

 MRPC 4.2/SCR 20:4.2

 MRPC 8.5/SCR 20:8.5
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Scenario #6 – Choice of Law

 Recommendations
– In any international litigation where a team of lawyers or investigators in several countries are 

working in a joint effort, the lawyers in the forum country should provide guidelines for handling 
documents and other evidence, contact with witnesses and the like. At a minimum, all counsel 
and investigators must at a minimum abide by those rules.

– Lawyers must also continue to abide by the ethical norms of their own jurisdictions. Thus, for 
example, even if the forum country did not have clear rules requiring the preservation of important 
evidence before it is formally requested by an opposing party, American counsel could not destroy 
such evidence without facing sanctions or possible disciplinary actions by local bar associations.
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Thank you 

 Questions?
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About Foley
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